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Foreword

This Environmental Legislation Review for the Republic of Palau has been produced as an

important component of the National Environmental Management Strategies (NEMS)
Project. TIl. NEMS Project was developed to address sustainable environmental
development and planning issues in a number of Pacific island countries. It was funded by
the United Nations Development Programme (UNDP) and implemented through the South

Pacific Regional Environment Programme (SPREP) as part of a broader UNDP assistance

project called Pacific Multi Island (PMI): Planning and Implementation of Pacific Regional

Environment Programme which concentrates on regional and in-country institutional
strengthening and training of environmental managers.

Paciflc islanders have lived in close harmony with their island environment for thousands of
years and are well aware of its importance to their way of life. Pacific peoples today face

the complex challenge, cotrunon to many other countries of the world, of integrating
economic development with the need to protect the environment. This is the primary aim of
sustainable development and must be addressed if the Pacific way of life is to survive. The
introduction of appropriate legislation represents one important means by which sustainable

development can be achieved in the Pacific. A fundamental first step is the identification
ancl review of existing environmental laws, taking into account also traditional customary
measures airned at environmental protection. This review also investigates administrative
procedures and policy to determine ways of incorporating and strengthening environmental
laws within the existins structure in each of the Pacific island countries associated with this
project.

The Environmental Legislation Review fbr the Republic of Palau looks at laws.

administrative procedures and policy in terms of their effectiveness in addressing the major
environmental issues existing in Palau. The research has had a particular focus on the

developrnent of practical recommendations that build on the findings of the Review. This
Review thus represents an important step along the road to improved environmental
management and protection of the Pacific region.

This document lbrms one part of a series of legal reviews undertaken in several Pacific
island countries. I would like to thank Ms Mere Pulea firr her work in preparing this

Envirorunental Leuislation Review.

Vili A. Fuavao
Director
Sottth Pacffic Regional Environment Programme

iii



Contents

Fareworil
Acronyms
Acb,towled,guents
Conclasions and Recotmtt;endations

Page

T

1.1

t.2
1.3

1,.4

1.5

t.6
1.7

1.8

1.9

1.10

1.11

1.72

2

2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2,9

2.rc
2.!,1

2.12

2.13

Introductian

Introduction

Purpose

Environr'nent and Susainabte Development

.dgenda 2l
Enviromrciral Policies - RepubJic of Palau

Consdnrtional Provisions

Th.e Laws of Palau

ThE Palau Natiorul Code

Custou,nry Law

Law by Initiative

Palau National Master Development Plan

Scope of &e Review

Constittttional and Adninistrffitu e Structure

Relevar-rt Leg.islalion and Legal Instrurments

trntroduorio-n

Environmental Provisiono Incorporated in the Compact

System of Goverunenl

National Gsv,ernrnent

Legislature

Traditional Aspects of the Constitution

Sources of Law - Summary

Continuation of Existing Lavrs

Status o,f National Lawa, State taws and Custornary Law

Administrative Structure

Envirorimental Qualiry kotectisn Board

Conelusions

T

I
I
rI

2

3

3

+
5

5

5

5

6

v

7

7

I
9

10

l0
ll
ll
12

t2
t3
r4

l5

lv



3

3.1

3.2

4

4.1

4.2

4.3

4.4

Environmental Conv entions and Treaties

Introduction

Atmosphere
3.2.1 Convention for the Protection of

the Ozone Layer (Vienna,22March 1985)
3.2.2 Convention on Climate Change

@io de Janeiro, 9 May 1992)

Marine Environment
3.3.1 Convention on the Prevention of Marine

Pollution by Dumping of Wastes and Other Matter
(London Dumping Convention, 1972)

3.3.2 Convention on the Prohibition of Fishing with
Long Driftnets in the South Pacific (Wellington,
24 November 1989)

t6

16

16

16

3.3

t7

l7
18

18

22

22

22

22

22

J.J.J
3.3.4

South Pacific Forum Fisheries Agency Convention 1979

lnternational Convention for the Prevention
of Pollution from Ships, London, 1973 and as modified by

l8
r8

3.4

3.5

the Protocol of 1978

3.3.5 United Nations Convention on the Law of the Sea

(Montego Bay, 1982)
Nuclear
3.4.1 South Pacific Nuclear Free Zone Treaty (Rarotonga, 1985)

Biological Diversity
3.5.1 Convention on tsiological Diversity (Rio de Janeiro, 1992)
3.5.2 Convention on International Trade in

Endangered Species of Wild Fauna and Flora
(CITES) (Washington. 3 March 1973)

Protection of Natural Resources and Environment
3.6.1 Convention for the Protection of the Natural

Resources and Environment of the South
Pacific Region (Noumea, 1986) (SPREP Convention)

3.6.2 Convention on Conservation of Nature in
the South Pacific (1976) (Apia Convention)

3.6.3 Convention Concerning the Protection of the
World Cultural and Narural Heritage (Paris, 23

November 1972)

Land Tenure Systen

Relevant Legislation

Introduction

Foreign Occupation

Public Domain

l9
19

19

l9
r9
20

20
20

3.6

zo

2I



4.5

4.6

4.7

4.8

4.9

4. ilo

4. 11

4.12

4"!3

5

5.1

5.2

5.3

5.4

Clan I"ands

Cbanging Concepts of tr,and Ownership

Stanrtory Background

Palau Public Lands Authority

,Subdivision of Public Lards (Title 35, Ch.6)

Homesteads

Palau tand Cornnission

Alien Froperty

Conclusiorr

P, lty,sical Plurning and. Ass e ssrnc nt

Releviant I-egislation

Introductisn

Rirpose

Statutory Background
5.4.1 P,lanningCornmissions
5.4.2 Master Plaqs

Koror Master Pldn 1976

Zoning
5r.6.1 Couservation Zoue
5;;.5,U Procedure for Zoning Permission

Koror Subdivision Law
5.7.1 Frocedure to Strbdivide tand

Control of land Uses othe-r than Development

Controls over the tittoral Zone
5.9.1 P,ermit Requinernerts

Other Laws
5.10.1 Mangrove Land

Enviionrnen'tal [mpaet rA,ssessnrent

Conclusion and Recornmendations

Agrisulture

RelevAnt Legislation

lntroduction

Stahrtory Baekground

,Agricultu'ral Zones

Quar,antine of Plarus and Animals

28

23

23

u
25

26

26

Z,T

27

27

28

28

28

z8
79
29

30

3l
t2
32

32
3:3

33

34.
34

34
34

5.5

5.6

5.1

5.8

5.9

5.10

5.r 1

5.r2

6

6-.1

6,2

6.3

6.4

5.5

35

35

i6

36

36

36

37

37

vi



6.6 Pesticides
6.6.1 Resuicting and Banning Pesticides
6.6.2 Biological Confols

Conclusion and Recomrnendatiotrs,

Faresfry

Relewant Icgislariott

Introftrction

Foresry Adminisnation

Statutory Background
7.4,L Discussio.rr on the fuaft Palau Forest

Practices Bill

Fores-t Categories and Land Ownership

Land Use and Forest trvlanagernent

eonclusion and Recornrnendatlons

Fisheries

Relevant kgislation

Introdqctiolr
8.2.1 Traditional Aspects of Palauan Fishiug Rights

Adrninistrative Stnrerune
8.3.1 Fuuqtioru, of Division of &larine Resources
8-3.2 Draft Marine Resources Economic Development Plan

P'alau Maritime Authorit-y
8.4.1 Functions of the Authority
8.4.2 Fishery Zone
8.4.3 Restrictions on Foreign Fishing
8-4.4 Ponaltie-s

Do'r'nestic Fishing

Fish artd Game Courmission

Administrative Structure - Sunuury

t\hrine Resour.ce Ma,nageurent
8"8.1 Multilateral Fisheries Treaty with the USid.

Protection of S_pecifie Marine Species

Prohibited Fishing Methods

Marine REserves

eorrc.hsio.n and Recommendatious

3tB

38
39

39

40

Ito

40

40

4l
,41

/16

46

46
4,6

47
4V
48

48
4+8

48
49
49

49

50

50

50
5'1

6.7

7

7.'1,

7,2

7.3

v.4

v,5

7.6

7.7

I

43

&
44

8.1

,8.2

8.3

8.5

8.6

8,7

8,.8

8.9

8.10

8.11

8.12

5r
52

52

53

vii



9.4

9.5

9.6

IO

Water Supply and Water Quality
Relevant Legislation

Introduction

Statutory Background
9.3.1 Policy
9.3.2 Classification of Water

National Pollutant Discharge Elimination System

Water Supply Systems Regulations

Conclusion

Mining and Minerals

10.1 Relevantl-egislation

10.2 Introduction

10.3 StatutoryBackground
10.3.1 Reserved and Protected Areas
10.3,2 Licenses

10.4 Building Materials License

10.5 Petroleum
10.5.1 Exploration, Discovery, Production
10.5.2 Conservation and Work Practices
10.5.3 Draft Petroleum Regulations
10.5.4 Pipelines and Related Facilities

10.6 Restrictions

10.7 EnvironmentallmpactAssessments

10.8 Draft Model Concession Agreement for Petroleum
Exploration, Development and Production in the

Republic of Palau

10.9 EarthmovingRegulations

10.10 Conclusion and Recommendations

I
9.1

9.2

9.3

TI

ll.l
tt.2
11.3

54

54

54

54
55

55

56

56

56

58

58

58

58
58
59

60

61

61

6l
62
62

62

62

63

63

63

65Waste Management and Pollution

Relevant Legislation

Introduction

Statutory Background
11.3.1 Solid Waste
11.3.2 Waste Disposal under Public Health, Safety and

Welfare kgislation

Relationship between Waste Disposal and Planning Law

65

65

65
65
66

11.4

vlll

67



11.5

l1.6
tt.7

11.8

11.9

12

12.l

12.2

12.3

t2.4

t2.5

12.6

13

Waste Water Disposal System

Water Pollution

Pesticides

11.7. 1 Restriction and Bannine of Pesticides

Air Pollution

Conclusion

Biodiv ersity Cons e mation

Relevant Legislation

lntroduction

Statutory Background

International Conventions

Regional Conventions

Conclusion and Recommendations

Wildlife Cansenation

13.I Relevant kgislation
13.2 Introduction

13.3 Statutory Background

13.4 Irnportation of Endangered Species

13.5 Fish and Game Commission

13.6 Protected Sea Life
13.6.1 Turtles
13.6.2 Sponges
13.6.3 Mother-of-pearl
13.6.4 Dugong
13.6.5 Trochus
13.6.6 Clams

13.7 Conservation of Birds and Mammals

13.8 Bill to Amend the Endangered Species Act

13.9 Threatened and Endangered Species List
13.9.1 Management Plans

13.10 Draft Wildlife Management Bill
13.11 Ngerukewid Islands Wildlife Preserve

13.12 International Conventions

13.13 Conclusion and Recommendations

68

68

68

69

69

70

70

70

71,

7l
72

72

73

77

77

78
78

79

80

80

80

73

73

73

74

75

75
75

76
76
76
76
77

lx



l4

t4.l
t4.2

t4.3

Protection of National Heritage

Relevant lrgislation

Introduction

Statutory Background
14.3.1 Functions of the Palau Historical and

Cultural Advisory Board
L4.3.2 Division of Cultural Affairs
14.3.3 Registration of Heritage Properties

Nature of Heritage Properties
14.4,1 Immovable Properties
14,4.2 Movable Properties

Belau National Museum

International and Regional Conventions
14.6.I Regional Conventions

Conclusion and Recommendations

Touism

8t

81

81

t4.4

t4.5

t4.6

14.7

15

15.1 Relevant Legislation

15.2 Introduction

15.3 Palau Tourism Master Plan

15.4 First National Development Plan 1987-1991

15.5 StatutoryBackground
15.5.1 Tourism Policy and Palau Visitors Authority
L5.5.2 Licensing of Tourist Establishments

15.6 Regulations promulgated by the Ministry of Health

15.7 Protected Areas

15.8 Other Relevant Legislation
15.8.1 Tour Operators
15.8.2 Resort Center Zones

15.9 Conclusion

16 General Conclusions

Legal Instruments, Agre ements, Legislation
and International Conventions dealt with in the Review

References

Note on Author

87

82

82
82
82
82

83

83

84

84

85

85

85

87

87

87

88

88
88

89

89

90

9l
9r
9l

91

92

94

97

99



Acronyms

BMDC Belau Mariculture Demonstration Center

CITES Convention on International Trade in Endangered Species of Wild Fauna and

Flora (CITES)

EIA Environmental Impact Assessment

EEZ Exclusive Economic Zone

EIS Environmental Impact Statement

EQPB Environmental Quality Protection Board

FFA Forum Fisheries Agency

IUCN World Conservation Union

NEMS National Environmental Management Strategy

NPDES National Pollutant Discharge Elimination System

PFA Palau Fishing Authority

PMA Palau Maritime Authority

PNC Palau National Code

PVA Palau Visitors Authority

RPPL Republic of Palau Public Law

SPREP South Pacific Regional Environment Programme

TCSP Tourism Council of the South Pacific

TTPI Trust Territory of the Pacifirc lslands

UNCED United Nations Conference on Environment and Development

USDA United States Department of Agriculture

xt



Acknowledgments

This Environmental kgislation Review for the Republic of Palau has relied on the Palau

National Code, reports and interviews to evaluate the effectiveness of the laws. The short

period of time spent in-country (February 23 to March2, 1994) must be kept in mind when

reading the Review as it was not possible to analyze in depth the effectiveness of all the

laws listed here. Such a review is however the first step - further research by Palauans on

the current laws and customary practices affecting the environment is also necessary.

The Review was circulated in draft form to Government authorities, non-governmental

organizations and those directly concerned or interested in this area. Their comments were

taken into account in finalizing the Review.

The Review was coordinated by the Director of the Bureau of Natural Resources and

Development, Mr David Idip, and members of his staff. Discussions were also held with

the consultants responsible for the Palau National Master Development Plan. The names of
those who kindly agreed to be interviewed are listed below.

I wish to thank all those in the various departments and organizations who provided

invaluable assistance in the compilation of this Review. In particular, my appreciation is

extended to:

David Idip
Director
Bureau of Natural Resources and Development

Demei Otobed
Chief Conservationist
Division of Conservation and Entomology

Noah Idechong
Chief
Division of Marine Resources

Herman Francisco
Chief
Division of Agriculture and Mineral Resources

Victorio Uherbelau
Presidential Assistant for Legal and International Matters

Bureau of Foreign Affairs
Ministry of State

Faustina Rehuher
Director/Curator
Belau National Museum

Kll



Ann Kitalo-ng
Biologist
The Enviroruinelft, Inc.

Fritz Koshiba
Licensed land $urveyor No.l
Direetor
Bureau of,Lands and Sluveys

ViclEy Kanai
Chief/Ilistoric Preservation Officer
Divieion of Crlltunal Affairs

Gil,bert Demei
Exceutive Offiicer
Environnental Quality P. _rotec-tion Board

Todd Musheff
Assistant Attorney General
Environmrnfiat Qualily Protestiou tsoand

DrDon Town*end
Toam Leader
SAGRIC l;nternational Pty Ltd
Palau Nationrtl lvlaster De,velopment Flan

Cathy Deane.

Projeets Manager
,SAGRIC nnternanional Fry Ltd
Palau National Master DeveloBr,nent Ptran

Miehael J. IMcVey
Asia Facific Torrianq,Coneultants Pty Ltrn
Falar,r Nationdl Master Development Flan (Tourisnr)

Marcello Bret
Head Forester
D-eparment of Foreslry
Division of Agritultr,rre ar'rd lVfineral Ressurces

I'also wish to thank Don Mattlrews f,or providing seerrtariel support. I alone,,am responsible
for any gaps and Ehor,tcomings in this Review,

Ivtere Pulea
Ivlarph 1994

t(,llrl



Conclusions and Recommendations

Chapter 5 Physical Planning and Assessment

l. Conditional uses set out in the zoning provisions be reviewed to take into account
current development and practices.

2. Special consideration should be given for the protection of mangrove areas, in
forestry, fi sheries and earthmoving legislation.

Chapter 6 Agriculture

3. The range of legislation providing for agriculture be reviewed with the objective of
bringing the legislation into line with current practices.

4. The existing laws regulating agriculrural activities be strengthened to include

environmental protection, such as soil conservation measures.

5. The Land Planning Act providing for the zoning of agriculrural lands be reviewed and

updated to protect good agricultural land from encroachment and other users.

6. A more comprehensive Agricultural Act be considered.

Chapter 7 Forestry

7. A comprehensive framework Forestry Act be developed and introduced.

8. The framework Act should include the various classifications of forests and their
management requirements.

9. Provision be made for environmental impact assessments where required.

10. That the draft Palau Forest Practices Bill and the Palau Wildland Fire and Forest

Management Bill be amalgamated and broadened to form the basis of a framework
Act.

1l . That forest planning be made a central function of forest management.

L2. Consideration be given to the development of a Code of Logging Practices.

Chapter I Fishertes

13. The various pieces of legislation providing for the various aspects of fisheries such as

domestic fishing, foreign fishing, the conservation and protection of species be

consolidated into one piece of framework legislation.

xlv



Chapter 10 Mining and Minerals

L4. Environmental content in the draft Mines and Minerals Bill is found to be

satisfactory, but the draft Petroleum (Marine Area Exploration and Production) Bill
and Regulations need to be reviewed for environmental content. The following further
suggestions are made:

(a) that the Petroleum (Marine Area Exploration and Production) Bill be

specifically reviewed for environmental content;

that the Earthmoving Regulations and the Building Materials License provisions
in the draft Mines and Minerals Bill be reviewed together to reduce overlapping
responsibilities:

as earthmoving activities such as quarrying are clearly within the responsibilities
of the Division of Agriculture and Mineral Resources, under the draft Mines
and Minerals Bill, it would appear that this could overlap with the Earthmoving
Regulations implemented by EQPB; some consideration may be given at some

stage in the future, if considered desirable, to placing the responsibilities for
implementing the Earthmoving Regulations under the Division of Agriculture
and Mineral Resources:

that specific provisions be made fbr EIAs to be conducted before approval is

given fbr mining operations in the drafl Bills and Regulations:

although an environmental impact statement is required for the mining phase of
minerals, it is further suggested that complementary provisions be required
during the reconnaissance and prospecting phases;

the draft Mines and Minerals Bill and the drati Petroleum (Marine Area
Exploration and Production) Bill make no ref'erence to the question of
ownership, particularly of findings in the seabed and the subsoil. It is suggested
that to avoid conf'licting provisions, the legislation regulating Public Lands (see

PNC Title 35), which places the ownership of land below the high water mark
in the national qovernment. be considered.

Clmpter 12 Biodiversity Consematian

15. When the Republic of Palau considers it desirable to become a Party to the

Convention on Biological Diversity, or to the SPREP or Apia Conventions, a more
detailed evaluation than the one given here of the current national laws relating to
biolosical diversitv will become necessarv,

(b)

(c)

(d)

(e)

(r)



Chapter 13 Wildffi Consemation

16. The Endangered Species Act 1975 and proposed amendments and draft regulations,

the draft Palau Forest Practices Bill and draft Mines and Minerals legislation be

viewed together for the incorporation of an efficient consultative process to resolve

problems that could arise where mining or timber harvesting have been permitted

under the relevant legislation. These legal activities could be constrained by the

Endangered Species legislation, especially in the areas designated as "critical habitat",

or areas where threatened and listed endangered species are to be found.

17 The provisions in PNC Title 24 dealing with wildlife and the various pieces of draft

legislation on wildlife be incorporated under a single piece of umbrella legislation for
ease of implementation.

Chapter 14 Protection of National Heritage

18. The use of Heritage Agreements as a device for landowner cooperation to protect

heritage properties, if considered desirable, should be given legislative support.

xvl



I Introduction

LI Introduction

This Environmental Legislation Review tbr the Republic of Palau was carried out in Palau
from February 23 to March 2, 1994. The Review is part of the South Pacific Regional
Environment Programme's (SPREP) National Environmental Management Strategy
(NEMS) project undertaken in seven Pacific Island countries. One componenr of the NEMS
project is providing an inventory, description and assessment of laws relevant to the
environment to enable governments to make their own decisions on the standards of
environnental legislation required and set the pace fbr appropriate reforms. This Review
fbllows a similar format to those undertaken in other countries under the NEMS project and
the SPREP Regional Environment Technical Assistance (RETA) programme.

1.2 Purpose

The purpose of this Review is to assess the present state of the existing laws concerning the
protection and conservation of the environment. The view taken here as to what constitutes
the environment is a broad one, encompassing not only natural resources in both the
terrestrial and marine environment (including ecosystems, wildlif'e, fauna and flora), but
also the built environment. This Review examines the existing environmental laws and their
effectiveness as they relate to the environment. It does not seek to examine in detail all
aspects of environmental problems and the laws addressing these problems, but rather to
identify the existing le-qal provisions that directly or indirectly seek to prevent
environmental harm, and those that conserve and protect the environment.

It is hoped that this overview of the existing environmental provisions in the Palau legal
system will allow and encourage Palauans to examine more closely the effectiveness and
impact of the existing laws on the environment. This Review is essential for two reasons:

(1) it should provide a better understanding of the strengths and weaknesses of the
existing law to protect and conserve the environment by examining the substantive
content of the law and whether the long-standing procedures and practices continue to
be useful: and

(2) it provides the background tur changes considered necessary to the existing law.

Environmental problents, however. cannot be solved by the law alone. Sound
environnrental policies, administrative decisiclns and directives. enforcement of the law.
public participation and community action are alljust as important.

1.3 Environment and Sustainable Developn ent

In 1972 the Declaration of the United Nations Stockholm Conf'erence on the Human
Environment recognized that the envirorunent could not sustain unlimited development and
that environmental protection was inextricably linkcd with economic development (United



Nations 1972). The World Conservation Union (IUCN) adopted a World Conservation
Strategy in 1980 which promotes the sustainable utilization of natural resources. Its
Foreword is particularly pertinent to this Review:

Human beings, in their quest for economic development and enjoyment of the riches of
nantre, must come to terms with the reality of resource limitation and the carrying capacities

of ecosystems, and must take account of the needs of future generations. This is the message

for conservation. For if the object of development is to provide for social and economic

welfare, the object of conseryation is to ensure Earth's capacity to sustain development and

to support all life (IUCN et al. 1980).

The World Charter for Nature adopted by the United Nations General Assembly in 1982

promotes optimal sustainable productivity of all resources coupled with conservation and

protection (Birnie & Boyle 1992). The World Commission on Environment and

Development in 1987 defined sustainable development as "development that meets the

needs of the present without compromising the ability of future generations to meet their
own needs" (WCED 1987). In further crystallizing the aims of the World Charter to ensure

sustainable development at both the national and international levels, economic and social

development goals must be clearly defined in order to secure sustainable development. The

1992 United Nations Conference on Environment and Development (UNCED) convened in

Rio de Janeiro, Brazil, sought to tackle the complex problems of economic development to

ensure that the utilization of natural resources is carried out in a sustainable manner at all

levels.

The question of environmental controls in countries where economic development is

considered the highest priority does open up a range of issues which developing countries

need to grapple with. There is no simple or easy solution. As the concept of sustainable

development is basic to survival, there is an increasing consensus among countries that this

should be the norrn to be applied at all levels of development. Countries need to develop

strategies and techniques to deal with the wide-ranging scope of these responsibilities and

the growing importance of the environment. It is also difficult not to relate a country's

environmental initiatives to the environmental policies and practices carried out at the

regional and global levels.

1.4 Agenda 2I

Agenda 21, an action strategy for the next decade endorsed by UNCED, encourages the

integration of environment and development in the decision-making process. Chapter 8 of
Agenda 2l makes the observation that while there is a continuous need for law

improvement, many developing countries have been affected by shortcomings of laws and

regulations (UNCED 1992). To effectively integrate environment and development in the

policies and practices of each country, it is essential to develop integrated, enforceable and

effective laws and regulations that are based upon sound social, ecological, economic and

scientific principles. It is equally critical to develop workable programs to review and

enforce compliance with the laws, regulations and standards that are adopted.



1.5 Environmental Policies - Republic of Palau

The Environmental Quality Protection Act (RPPL 1-58 s.102 PNC Title24) sets out the
environmental policy for Palau in the following way:

The Olbiil Era Kelulau [Legislative Branch of the Palau National Congress], recognizing the
profound impact of human activity on the interrelations of all components of the natural
environment, particularly the profound influences of population growth and redistribution,
cultural change, resource exploitation. and technological advances, and recognizing further
the critical importance of restoring and maintaining environmental quality to the overall
welfare and development of humankind, declares that it is the continuing policy of the

national government, in cooperation with state governnrents, and other concerned public and
private organizations, to use all practicable means and measures, including financial and

technical assistance, in a manner calculated to fbster and promote the general welfare. to
create and maintain conditions under which humankirrd and nature can co-exist in productive
harmony, and fulfill the social, economic and other requirements of present and future
generations of the Republic.

ln order to carry out the above policy it is the continuing responsibility of the national
goverrunent to use all practicable means, consistent with other essential considerations of
national policy, to improve and coordinate governmental plans. functions, programs. and
resources to the end that the inhabitants of the Republic may:

1. Fulfill the responsibility of each generation as trustee of the environment for succeeding
generations.

Z. Assure for all Palauans safe. healthtul, productive. and aesthetically and culturally
pleasing surround ings ;

Attain the widest range of beneficial uses of the environment without degradation, risk of
healtlt or safety or other undesirable and unintended consequences: and
Preserve important historical, cultural and natural aspects of our Palauan heritage. and
maintain wherever possible an environment which supports diversity and variety of
individual choice.

The Olbiil Era Kelulau recognizes that each person has a fundamental right to a healthful
environment and that each person has a responsibility to contribute to the preservation and
enhancement of the environment.

The scope of the environmental policies set out above emphasizes the recognition of the
interrelationship between economic growth and the protection of the environment. The
devotion of the whole of Title 24 to the protection of the environment not only implements
those policy goals, but also means that such obligations and policy objectives must be taken
into account when drawing up new "envirorunental" legislation.

1.6 Constitutional Provisions

The Preamble to the Constitution of Palau reaffirms the dedication of Palauans to preserve
and enhance their traditional heritage. Under Article II, section 3, any agreement or
compact between Palau and another sovereign nation or international organization which
authorizes the use, testing, storage or disposal of ruclear. toxic chemical, gas or biological
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weapons intended for use in warfare shall require the approval of not less than three-fourths

of the votes cast in a referendum.

The environmental responsibilities of the national government are further set out in Article
VI of the Constitution which states that the "national government shall take positive action

to attain these national objectives and implement these national policies: conservation of a

beautiful, healthful and resourceful natural environment".

1.7 The l-aws of Palau

Crucial to an assessment of the current state of environmental law in Palau is an

understanding of the sources from which it derives. Since environmental law is taken in this

Review to be all those laws aimed at protecting and conserving the environment and

regulating activities which may affect the environment, it involves not only the state's

responsibility nationally but its responsibility to protect the regional and global

environment.

In terms of legal history, the laws of Palau have been born from different sources as

successive foreign powers administered the country. The Spanish introduced laws during

their l4-year rule from 1885 to 1899; these were followed by German laws from 1899 to

1914 and Japanese laws from 1914 to the end of World War Two in 1945 under a mandate

of rhe League of Nations. Under Article 75 of the Charter of the United Nations an

International Trusteeship System was established for the administration and supervision of
territories and under Article 77 of the Charter, the Trusteeship System was applied to

territories held under mandate. On December 17, 1920 the Council of the League of
Nations (later United Nations) passed a mandate on tbrmer German-controlled islands to

Japan. Article 1 of the Trusteeship Agreement designated Palau as a strategic area. In 1947

the United States of America became the administering authority of the Trust Territory
(Art.2).

As administering authority, the United States was given

full powers of adrninistration, legislation. and jurisdiction over the territory subject to any

modifications which the administering authority may consider desirable such of the laws of
the United States as it may deem appropriate to local conditions and requirements (Art.3).

The responsibility for administrative, executive, judicial and legislative matters was vested

in the Secretary of the Navy and later the Secretary of the Interior. The executive authority

of the government of the Trust Territory was later vested in a High Commissioner.

Legislative authority was vested in the Congress of Micronesia (established in 1965) which

consisted of two houses: the Senate and the House of Representatives. Any legislation

passed by the Congress of Micronesia was not to be inconsistent with:

(a) Treaties or International Agreements of the United States;

(b) Laws of the United States applicable to the Trust Territory;
(c) Executive Orders of the President of the United States and Orders of the Secretary

of the Interior; or



(d) Section I through 12 of Title I of the Trust Territory Code which deals with the Bill
of Rights.

Secretarial Order No. 3027 issued on October l, 1978 provides for the interim transition to
governments based on locally developed Constitutions. The Congress of Micronesia was

replaced by the Interim Congress of the Federated States of Micronesia, the Palau

Legislature and the Marshall Islands Nitijela. The Trust Territory starutory laws were to
continue in full tbrce and efTect unless moditled or repealed by any Trust Territory
Legislature for its respective jurisdiction.

1.8 The Palau National Code

The Palau National Code (PNC) adopted in 1985 has a mixture of laws passed by the Olbiil
Era Kelulau (Legislative Branch of the Palau National Con-eress), the Trust Territory Codes

and the laws of the United States which are made applicable to Palau. Some Trust Territory
laws have been adopted without modification while some have been amended to suit the

circumstances of Palau. Laws of the United States made applicable to Palau, for example
the Clean Water Act. continue in force until such time as the Trusteeship arrangement
terminates and when the Olbiil Era Kelulau adopts or renders them inapplicable to Palau.

1.9 Customary Law

The Constitution of Palau is the supreme law and any law. act of government, or agreement

to which a government of Palau is a party. shall not conflict with the Constitution and shall

be invalid to the extent of such conflict (Art,II). Under Article V of the Constirution,
statutes and traditional law are to be equally authoritative. In case of conflict between a
statute and a tradirional law. the statute shall prevail only to the extent that it is not in
contlict with the underlying principles of the traditional law (s.2). It would appear that in
some circumstances traditional law could rank higher than statutory law.

I.n Law by Initiative

An interestin-s law-making provision in the Constitution of Palau gives rights to citizens of
Palau to enact or repeal national laws hy initiative, except fbr laws concernin-e

appropriations. Under Article XIII (s.3) of the Constitution of Palau. an initiative petition
containing the text of the proposed law or the law to be repealed must be signed by not less

than ten percent of the registered voters. An initiative petition shall take effect, if
approved. at the next general election by a majority of the persons voting on the initiative.
A law enacted by initiative or a repeal of a law by initiative may be subsequently amended.

repealed or re-enacted only by another initiative.

l.I1 Palau National Master Development Plan

The dratting of the Palau National Master Development Plan (Master Plan) was in progress

during the period of this Review. The environmental component to be considered in the

Master Plan as set out in the Statement of Work (May 14, 1993) includes a Rapid
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Ecological Assessment of Palau to identify fragile ecosystems worthy of protection,
establish strategies for the sustainable exploitation of natural resources and assess proposed
development projects to ensure efficient spatial distribution to minimize rheir adverse
effects on the environment. The Master Planner will coordinate a comprehensive review of
Palau's legislative and institutional needs related to the environment, taking into account the
requirements of the United States National Environmental Policy Act. The Master Plan will
include:

a process for the establishment of a park or nature reservation system;
a process for timely environmental impact review of all significant projects;
draft legislation on mitigation and impact and user fees to limit human and
development pressures on the environment; and
a conservation strategy to include endangered species conservation and law
enforcement capabil ity.

1.12 Scope of the Review

There already exists a substantial body of environmental law in Palau. Environmental
provisions are scattered throughout a number of pieces of legislation and State laws. In
addition, Title 24 is devoted to environmental protection.

As the primary focus of this Review is on legislation, some assessment, where possible, has

been made of its effectiveness and enforcement capabilities. A brief chapter describing the
land tenure system has been included to indicate the complexities of landholding rights and
that environmental laws, particularly those relating to land use, cannot be fully understood
without some appreciation of land tenure.

The laws examined in the Review include both current and proposed laws. The proposed
laws were reviewed principally for environmental content. The environment-related
provisions of the Compact of Free Association between the Government of the Republic of
Palau and the United States of America have also been included because of their far-
reaching environmental implications. The Review includes recommendations on the
environmental content of both existing and proposed laws; and suggestions have been made
for their interrelationships to be taken into account for ease of implementation. It must be

stressed that the recommendations made are no more than recommendations. The final
decisions on any changes to the legislation considered desirable are made by the national
authorities.
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2.1

Con stitutional and Administrativ e Structure

Relevant Legislation and Legal Instruments

Constirution of Palau
Compact of Free Association
Trusteeship Agreement

2.2 Introduction

The islands of Palau were settled by immigrants from South-East Asia as far back as 1000
BC and have had regular contacts with Europeans from about 1783 AD (Ottley 1993). The
expansion of Spanish and German intluence in the Pacific in the 1800s led to disputes over
control of the Caroline Islands, including Palau. The dispute was submined for arbitration
to Pope Leo XIII. who confirmed Spanish sovereignty over Palau. Following the defeat of
Spain in the Spanish-American War in 1899, Spain sold Palau to Germany who
aciministered the islands until l9l4 when Palau was invaded by Japan and passed to
Japanese control during World War One. tn 1920 the League of Nations mandated Palau
as well as other islands in the Micronesian group to be administered by Japan, with Palau
becoming the administrative center tbr its Micronesian possessions. Large-scale
immigration, plantation agriculture, mining of phosphate and bauxite. and commercial
fishing radically changed rraditional Palauan culture (Ottley 1993).

During World War Two in the Pacific, the United States forces captured Palau and other
Micronesian islands held under Japanese control. ln 1947 the United Nations Security
Council authorized the Llnited States to administer Palau, the Federated States of
Micronesia, the Northern Mariana Islands. and the Marshall Islands as "strategic trusts" to
be called the Trust Territories of the Pacific Islands.

Article 3 of the Trusteeship Agreement gave the United States as administrative authority
full powers of legislation. administration and jurisdiction over the territory, subject to any
modification considered desirable such as the laws of the United States as it deemed
appropriate to local conditions and requirements. Llnder Article 6. the administering
Authority was charged with the responsibiliqv of fostering the development of political
institutions and promoting development towards self-government. giving due recognition to
the customs of the inhabitants in providing a system of law for the territory. Other
obligations included the promotion of economic advancement and self-sufficiency of the
inhabitants; to this end, the Authority should regulate the use of natural resources.
encourage the development of fisheries, agriculture. industries and the protection of the
inhabitants against the loss of their lands and resources.

In 1951 the administration of Palau was transf'erred fiom the US Secretary of the Navy to
the Secretary of the Interior. The islands were then governed by a High Commissioner
appointed by the President of the United States. In 1965. the Congress of Micronesia, a

bicameral legislature. was established for the Trust Territory. [n 1969, the United States

began negotiations with the Congress of Micronesia on the political future of the Trust



Territory. By 1981 Palau had achieved semi-self-government when the Constitution of
Palau was adopted by referendum. In 1982, Palau and the United States signed a Compact
of Free Association but because the provisions in the Compact conflict with Palau's
Constinrtion, the Compact had not been implemented at the time of this Review.

Article II(3) of Palau's Constitution st"ates that any treaty, compact or agreement "which
authorizes use, testing, storage or disposal of nuclear, toxic chemical, gas or biological
weapons intended for use in warfare shall require approval of not less than three-fourths
(3/4) of the votes cast in (a) referendum". Article XIII(6) of the Constitution further
provides that:

Harmful substances such as nuclear, chemical, gas or biological weapons intended for use in
warfare, nuclear power plants, and waste materials therefrom, shall not be used, tested,

stored, or disposed of within the territorial jurisdiction of Palau without the express approval
of not less than three-fourths (314) of the votes passed in a referendum submitted on this

specific question.

The Palau Constirution requires the Compact to be approved by referendum. After seven
previous failures to attain the constitutional requirement of three-fourths majority, in
November 1992, the voters approved the holding of a referendum that would allow an

amendment of the nuclear-free provisions in the Constitution by a simple majority instead

of 75 percenr (Ottley 1993).

The Compact of Free Association gives Palau full internal autonomy and the authority to

conduct its own foreign affairs in "free association" with the United States. The United
States assumes full responsibility for the security and defense of the country for up to 50
years. The Compact also requires the United States to provide substantial economic and

technical assistance.

2.3 Environmental Provisions Incorporated in the Compact

Article VI of the Compact declares that it is the policy of the United States and the

Government of Palau to promote efforts to prevent or eliminate damage to the environment
and biosphere and to enrich understanding of the natural resources of Palau (s.161). In
respect of activities carried out by the Government of the United States in Palau and "with
respect to substantively equivalent activities of the Government of Palau, each of the

Governments shall be bound by such environmental standards as may be mutually agreed

for the purpose of carrying out the policy set forth in the Compact" (s.162).

In order to carry out the policies set out in Article VI of the Compact, the Government of
the United States and the Government of Palau agree to the following undertakings:

(a) The Government of the United States:

(l) shall apply environmental standards substantively similar to those in effect on

the day preceding the effective date of this Compact to any activity requiring the

preparation of an Environmental Impact Statement under the provision of the



National Environmental Policv Act of 1969. 83 Stat. 852. 42 U.S.C. 4321 et.
seq.

(2) shall develop, prior to conducting any activity included within the category
described in this Section, [mechanisms] including regulations or other standards
and procedures, to regulate such activity in Palau in a manner appropriate to the
special governmental relationship set forth in this Compact. The Government of
the United States shall provide the Government of Palau with the opporrunity to
comment formally during the development of such mechanisms.

(b) The Government of Palau shall develop standards and procedures to protect the
environment of Palau. As a reciprocal obligation to the undertakings of the
Government of the United States under this Article, the Government of Palau, taking
into account the particular environment of Palau, shall develop standards for
environmental protection substantively similar to those required of the Government of
the flnited States by Section 163(aX I ) prior to conducting activities in Palau
substantively equivalent to activities conducted there by the Government of the United
States and, as a further reciprocal obligation, shall entbrce those standards.

(c) Section 163(a), including any standard or procedure applicable thereunder in Section
163(b) may be modifred or superseded 'in whole or in part by agreement of the
Government of the United States and the Government of Palau.

Disputes arising under this Article, except fbr Section 163(e). shall be resolved
exclusively in accordance with Article II of Title Four.

The President of the United States may exempt any of the activities of the
Governrnent of the United States under this Conpact and its related agreements from
any environmental sundard or procedure which may be applicable under this Article
if the President determines it is to be in the paramount interest of the Government of
the United States to do so, consistent with Title Three of this Compact (Security and
Def'ense Relations) and the obligations of the Government of the United States under
internatiottal law. Prior to any decision pursuant tcl this subsection, the views of the
Government of Palau shall be sought and considered to the extent practicable. If the
President grants such an exemption, to the extent practicable. a report with his
reasons fbr granting such exemption shall be given promptly to the Government of
Palau.

The Compact is due to be irnplemented in 1994.

2.4 System of Governrnent

Palau has adopted a modifled f-ederal system of governnrent. Under the Constitution,
governmental responsibilities are shared by the national government and 16 States (Art.XI)
rvhich are:

(d)

(e)



Aimeliik
Angaur
Ngardmau
Ngaremlengui
Ngaraard
Ngaremlengui
Ngchesar
Sonsoral

Ngatpang
Airai
Kayangel
Melekeok
Koror
Peleliu
Tobi
Ngiwal

Each of the 16 States has a Constitution providing for a Governor and State Government.

Under Article XIII of the Constitution of Palau, no State may secede from Palau but a new

State may be created upon the approval of the Olbiil Era Kelulau and not less than three-

fourths of the States.

Article XI of the Constitution of Palau provides for state governments to be structured and

organized on democratic principles and traditions of Palau. All governmental powers not
expressly delegated by the Constitution to the States nor denied to the national government

are powers of the national government. The national government may delegate powers by

law to the state governments. The Constitution empowers the State legislanrre to impose

taxes and, subject to the approval of the Olbiil Era Kelulau, borrow money to finance

public programs or settle public debt.

2.5 National Government

The Chief Executive of the National Government is the President assisted by a Vice
President (Art.VIII). Under Article VIII of the Palau Constinrtion, any citizen of Palau

who is at least 35 years of age or over and has been resident in Palau for five years is
eligible to hotd office as President or Vice President. The President and Vice President are

elected for four-year terns and the President may not serve for more than two consecutive

terms.

In addition to the President and Vice President, the executive also consists of a Cabinet of
Ministers who are heads of the major executive departments created by law. Members of
Cabinet are appointed by the President with the advice and consent of the Senate and shall

serve at the will of the President. No person shall serve in the lrgislanrre and the Cabinet

at the same time.

2.6 Legislature

The legislative power of Palau is vested in the Olbiil Era Kelulau which consists of two

houses: the House of Delegates and the Senate. Senators and Delegates are elected for a

four-year term (Art.IX). The House of Delegates is composed of one delegate popularly

elected from each of the States of Palau (Art.tX s.3).

One of the functions of the Olbiil Era Kelulau is to regulate the ownership, exploration and

exploitation of natural resources. No law may be enacted by the Olbiil Era Kelulau except

by the introduction of Bills passed by each House. A Bill may only become law if adopted

t0



by a majority of the members of each House present on three separate readings. A Bill
adopted by each House becomes law on the signature of the President. A Bill may be
vetoed by the President or referred to each House with recommendations for amendment.
The President may not refer a Bill for amendment a second time. A Bill not signed, vetoed
or referred within 15 calendar days of presentation to the President shall become law
(Art.IX ss. 14,15).

2.7 Traditional Aspects of the Constitution

A Council of Chiefs composed of traditional chiefs from each of the 16 States is established
under Article VIII(6) of the Constitution of Palau. No-one can become a member of the
Council of Chieti unless he has been appointed and accepted as a chief in a traditional
manner and recognized by the traditional Council of Chiefs of his State. The function of
the Council of Chiefs is to advise the President on matters concerning traditional laws,
customs and their relationship to the laws of Palau and the Constitution.

Under Article V of the Constitution of Palau, the government shall take no action to
prohibit or revoke the role or function of a traditional leader as recognized by custom and
tradition which is not inconsistent with the Constirution nor prevent a traditional leader
frorn being recognized, honored, or given formal or functional roles at any level of
government. Article V(s.2) accords statutes and traditional law to be equally authoritative.
In case of conflict between a statute and a traditional law, the statute prevails only to the
extent it is not in conflict with the underlying principles of the traditional law.

Only citizens of Palau and corporations wholly owned by citizens of Palau may acquire title
to land or waters in Palau (ArI.XIII(8)). A citizen of Palau is defined in Article III of the
Constirution to include a person who is a citizen of the Trust Territory prior to the coming
into effect of the Constitution and who has at least one parent of recognized Palauan
ancestry (s.1); or a person born of parents one or both of whom are citizens of Falau (s.2);
or a person born of parents one or both of whom are of recognized Palauan ancestry may
reside in Palau and enjoy rights and privileges as pr:ovided by law rvhich shall include the
right to become a naturalized citizen (s.4). Article III prohibits a person from holding dual
nationality as there is specific provision to renounce other citizenship on becoming a citizen
of Palau (ss.2.3.4).

2.8 Sources of Law - Summary

Article II of the Constitution of Palau makes the Constitution the supreme law and no law,
act of government. or agreement to which the government is a party may conflict with the
Constirution. The Palau National Code (PNC) adopted by the Olbiil Era Kelulau in 1985

coditles all national laws applicable to the Republic. The Code is a compilation of the
tbllowing laws:

(l) I-aws of the United States of America specifically made applicable to Palau;
(2) The laws of the Palau District Code, wllich is a compilation of those laws of the Palau

Legislature in effect in the Palau District in March 1971;
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